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The BCC is the national body for a powerful
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The BCC serves not only its 100,000
member businesses, which in turn employ
well over 5 million people, but also the wider
community.
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geographical spread across extensive multi-
sectoral, multi-sized businesses achieved
through local Chambers of Commerce. Lying
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Welcome to our seventh annual Impact
Assessment report, Worlds Apart: The EU and
British Regulatory System, published in
collaboration with the London and Manchester
Business Schools.

Since our last report we are encouraged by
evidence of genuine progress arising from the
government’s better regulation agenda. For
example, our Burdens Barometer shows that
12 out of 17 regulations that provide annual
recurring benefits to business were added
this year.

Nevertheless, and as this report demonstrates,
there is still much to be done to improve the
regulatory process. Not least, impotent systems
that are in place to scrutinise EU sourced
regulation require reform and post
implementation reviews need to be formalised.

The extraordinary economic times that we live in
have further emphasised the need for small and
medium sized enterprises, the wealth creators of

our economy, to operate in conditions that aid
growth rather than stifle it.

It will be these enterprises that drive us out of
recession, and the implementation of the
recommendations in this report will go a long
way to ensure that the burden of newly arising
regulation is challenged effectively within
Whitehall and Brussels.

David Frost
Director General
British Chambers of Commerce



EXECUTIVE SUMMARY
This is the seventh annual report examining how the
UK regulatory system works in theory and practice.
It is also the fifth to review the comparable EU
system. While both contribute to the network of
laws with which UK businesses have to comply, we
have found that the processes for creating and/or
reforming the regulations are very different both
from each other and also from the claims made, by
both governments, for their regulatory systems.
What is claimed to be open and transparent is
concealed behind a blizzard of paper and confusion
between unconnected committees so that both EU
and UK officials and Ministers are, in practice, barely
obstructed by challenge.

But there is also good news. New regulation, as
measured by Impact Assessments (IAs), declined in
2007/8 to 246, after topping 334 in 2005/06. For
the 2007/8 new regulations, the costs, net of the
benefits, estimated to accrue to business were
£1.2bn for one-off costs and £573m for annual
recurring costs. This decline is mainly due to the
government’s drive to reduce the administrative
burdens of regulation. This yielded over £1bn in the
period. We are also glad to record the introduction
of a standard template for IAs and a “library” to
reference them.

In terms of the number of regulations, the EU this
year accounted for only 20%. The reduction from
the previous EU level of about 30% is the primary
reason for the overall decline in 2007/8. By value,
EU legislation was only responsible for about £1.9m
net costs to business (0.1%). It would appear that,
for this year, virtually all regulatory activity can be
attributed to Whitehall. With a developing single
market, business regulation should be needed for
the EU as a whole or not at all. UK regulations that
are additional to those enacted across the EU
reduce British business competitiveness.

The financial cost shown by the IAs is only part of
the burden on business; keeping track of changes
and potential changes at both EU and UK levels is a
major burden in itself.

The reality is that tremendous effort is employed in
the procedures for new regulation but little is
achieved because the work is carried out by
bureaucracies and committees occupying separate
worlds, with little, if any, contact between them. We
need the single “joined up” regulatory system that
Prime Minister Blair called for.

The separate worlds discussed in this paper are:

� UK sourced legislation. Each new UK sourced
regulation should always have an IA, from the
time it is first envisaged, to promote challenge
and transparency. IAs are now well developed
in procedural but not in substantive terms nor
do they always give the promised specific
attention to SMEs.

� Statutory instruments. UK sourced regulation
is enacted, usually as secondary legislation,
statutory instruments (SIs), but occasionally
as primary legislation. Both Houses of the UK
Parliament have committees to scrutinise SIs
but they operate independently. Despite the
effort devoted to their scrutiny in the Lords,
neither chamber seems to modify or reject SIs,
nor do IAs appear to provide the bases for
their consideration.

� EU sourced legislation now has its own IA
process and their IA Board is becoming an
effective challenger of new business
burdening legislation. On the other hand, EU
IAs are often patchy, incomplete, unquantified
and unconnected with member state IAs. One
might imagine EU IAs as being the sum of
their member state counterparts but no such
linkage exists.

� UK IAs for EU sourced legislation. Whitehall
should produce an IA for each piece of EU
legislation as soon as it appears on the
horizon. The IA should develop with the draft
regulation leaving an audit trail. The UK IAs
are produced late, if at all. In the case of a
Directive, a further IA should deal with
transposition, usually to an SI. The latter IA is
routinely produced but plays only a minor part
since the substance has already been decided.
In other words, the UK IA process is not
integrated with the EU one and is ineffective
for EU sourced legislation.

� EU Scrutiny Committees. The two chambers of
the UK parliament have separate EU scrutiny
processes, each of which reviews about 1,000
EU “documents”, few of which are draft laws or
even legal proposals. The Commons EU
Scrutiny Committee selects the documents that
should be referred to their three European
Committees on the basis primarily of what
would be interesting to discuss. The House of
Lords has seven EU Sub-committees which
scrutinise about 400 documents sifted from
the 1,000 by the Chairman.
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� Post implementation reviews. Each new
regulation, or at least the substantive ones in
terms of burden, should have a formal
published post implementation review to
establish the extent to which it has achieved
the policy goals and whether the burden can
be reduced. This public feedback would be
important for legislative learning but is
not conducted.

OUR MAIN RECOMMENDATIONS ARE:
1. When a Minister signs off a new UK-only

regulation, in relation to an area with EU
competence, he or she should explain in the
IA why it is needed in the UK but not in the
rest of Europe. The Minister should also
ensure that the IA has been fully completed
and should sign to say so.

2. UK Ministers should press the Commission to
limit their IAs to proposals for legislation, as
distinct from all kinds of other
communication. EU Regulations should be
separated into laws and administrative
orders. IAs should be produced for ALL
proposed legislation adding significant costs
for business and/or the voluntary sector.
SMEs should be considered separately. Costs
and benefits should always be quantified
especially for business/the voluntary sector.
EU IAs should be capable of being reconciled
with member state IAs.

3. Although better training on the UK IA process
and making it substantive is required, the
primary need is for an effective UK IA system
for EU sourced legislation. It should be driven
by the Commission's annual Legislative and
Work Programme (CLWP), i.e. the UK
preliminary IA appears immediately after
publication of the CLWP and not later than the
first EU draft IA, so that EU legislation is
challenged early enough to be effective.

4. As Ministers seem reluctant to conduct, still
less publish, post implementation reviews,
Parliament should insist on seeing them and
they should be added to the Impact
Assessment Library. IAs with a business
burden below £1m annually should be
exempted. We understand that the Leader of
the House has already called for post-
legislative reviews, but calling for them and
ensuring that they are publicly conducted are
by no means the same thing.

5. Post implementation reviews should be
conducted and published. Parliament should
block any new primary or secondary
(Statutory Instrument) legislation from a
department which is not up to date with
published post-implementation reviews.

6. Parliament should recover their role as
legislators as distinct from merely advisory to
government departments. MPs now have the
power to block poor and/or redundant UK
regulation but they do not use it.
Furthermore they can do more to influence
the EU directly and via UK Ministers provided
their involvement is soon enough.

7. EU scrutiny by both Houses of Parliament
should be radically overhauled in line with
our subsidiary recommendations, which
can be found before the final conclusion
in our report.

Parliament is the body responsible for UK law-
making, whether the laws are primary or
secondary or regulations. Yet this responsibility
has, in large part, been usurped by Government
Departments. They help create EU laws without
a Parliamentary mandate to do so. EU and
secondary legislation is nodded through
Parliament with barely a question. Regulations
and supposedly independent regulators are
managed by Departments.

Two years ago we suggested that Parliament
was asleep at the wheel. It is worse than that.
In Westminster, appointment to Statutory
Instruments or EU Scrutiny or Regulatory
Reform committees is not afforded the respect
it deserves and yet these are the Committees
that should be driving all law-making matters
other than those that come to the main
debating chambers. As the last 18 months have
demonstrated the quality of regulators and
regulation are central to the prosperity of the
UK economy and should not be left to
Ministers, Departments and special advisors.
We recognise that MPs are serious hardworking
people doing their best for constituents and
the country but this is a question of priorities
and fundamental responsibilities.

Could someone please remind MPs why they
are there?
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Both the UK and EU have long recognised the
regulatory burdens placed on business and the
need to challenge proposed new regulations, not
least to minimise the administrative burden.1

Whitehall and Brussels can be seen as
lawmaking factories that will continue to churn
them out unless they are restrained or diverted
to new activities, in particular regulatory repeal
and reform.

This is the seventh annual report examining how
the UK regulatory system works in theory and
practice.2 It is also the fifth to review the
comparable EU system.3 While both contribute to
the network of laws with which UK businesses
have to comply, we have found that the processes
for creating and/or reforming the regulations are
very different both from each other and also from
the claims made, by both governments, for their
regulatory systems. What is claimed to be open
and transparent is complex and rarely challenged.
But there is also good news.

The number of IAs issued per annum has fallen.
In 2007/08 a total of 246 IAs were issued, having
topped 334 in 2005/06. For perspective, about
130 regulations per annum were generated in the
first four years of this government and about 100
under the previous government. However,
despite the fall in the number of regulations as
measured by IAs, the recurring gross costs,
exclusive of benefits, to business rose sharply
from the 2006/07 £0.7bn to £1.8bn in 2007/8.
The 2007/8 net costs, i.e. deducting benefits,
according to the IAs were £1.2bn for one-off
costs and £573m for annual recurring costs. This
decline is due in part to the drive on reducing
the administrative burdens of regulation which
yielded over £1bn in this period.

According to the government:4

In 2005, we announced that we would cut the
administrative burdens of regulation by 25 per
cent by May 2010 – i.e. £3.4 billion. We have
already delivered £1.9 billion and are on track to
deliver on our promise. Looking forward, the
Government will adopt new simplification targets
for 2010-2015 which will address all regulatory
costs on business.

The figures are open to debate5 but there is no
doubt there has been a welcome change of
approach. We can also welcome the
standardised “template” (executive summary
format) for IAs and the library which enables
simpler tracking of IAs.

This year the EU accounted for only 20% of IAs,
a reduction from the previous level of about
30%.6 This is the primary reason for the overall
decline in numbers of regulations as measured
by IAs in 2007/8. By value, EU legislation was
only responsible for about 0.1% (£1.9m) of
regulatory net costs in 2007/8 and virtually all
business burdening regulatory activity can be
attributed to Whitehall. Since EU lawmaking has
not declined to that extent, the main reason for
the apparent reduction seems to be the lack of
connection between UK IAs, EU IAs and EU
Directives and Regulations. This is a major
reason for this report.

The remarkable aspect of focus on UK only
regulation is that, with a developing single
market, business regulation should be needed
for the EU as a whole or not at all. UK
regulations that are additional to those enacted
across the EU reduce British business
competitiveness.
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1 We divide the net financial cost to business from regulation into “compliance”, the cost of implementing the policy, and “administration” which does not itself contribute to compliance
but is mandated for monitoring and reporting purposes. Unless otherwise noted, all financial burdens on business are net of benefits.

2 The previous reports were:
Tim Ambler, Francis Chittenden, and Stefano Iancich, The British Regulatory System, British Chambers of Commerce, March 2008.
Tim Ambler, Francis Chittenden, and Deming Xiao, The Burden of Regulation: Who is watching out for us? British Chambers of Commerce, April 2007.
Tim Ambler, Francis Chittenden and Kapil Ahuja, Regulators: Box Tickers or Burdens Busters? British Chambers of Commerce, April 2006
Tim Ambler, Francis Chittenden, and Chanyeon Hwang, Regulation: another form of taxation, British Chambers of Commerce, March 2005.
Tim Ambler, Francis Chittenden and Mikhail Obodovski, Are regulators raising their game? UK regulatory impact assessments in 2002/3, British Chambers of Commerce, March 2004.
Tim Ambler, Francis Chittenden and Monika Shamutkova, Do the regulators play by the rules? An audit of UK regulatory impact assessments, British Chambers of Commerce,
January 2003.

3 Our reports from 2006-2008 included EU IAs after the separate report:
Tim Ambler, Francis Chittenden and Chanyeon Hwang, Is EU Regulation good for us? A study of EU Regulations in 2003/4, British Chambers of Commerce, May 2005.

4 “Written Ministerial Statement on Better Regulation,” Lord Mandelson, 2nd April 2009.

5 The National Audit Office (2008) states that the “The reported savings should, though, be treated with caution because they are indicative estimates of the actual savings”, The
Administrative Burdens Reduction Programme, HC 944, 8th October 2008, page 5.

6 BCC Burdens Barometer 2008.



Over half of the regulations involved no costs or
benefits to business at all and one wonders what
their purpose was.

We examine the figures in the next section but
the main thrust of this paper is to draw attention
to the cumbersome and ineffective processes
adopted by the UK and EU to assess proposed
new regulations. The committees involved
appear to have little or no connection with one
another and exist, so to speak, on separate
worlds. One of these in the UK, the “Better
Regulation Task Force”, which was then called
the “Better Regulation Commission” and more
recently the “Risk and Regulation Advisory
Council” was withdrawn from the process, but
continued in existence on a yet more distant
planet. Unsurprisingly it is now back in another
incarnation, namely the new, supposedly
independent, “Regulatory Policy Committee”.

Prime Minister Blair’s personal “Panel for
Regulatory Accountability” (PRA) has now been
downgraded to be a subcommittee of the
National Economic Council7, presumably to
remove it from Prime Minister Brown’s office.

The other worlds deal with:

� UK sourced legislation. Each new UK sourced
regulation should have an IA, from the time it is
first envisaged, to promote challenge and
transparency. The IA should then develop in
parallel with the regulation until it is enacted.
The Better Regulation Execuitve (BRE) advises
departments on IAs but does not enforce
standards. It also advised the PRA which could
block regulations. This role has presumably
now transferred to the new better regulation
sub committee of the National Economic
Council. BERR sets the format and standards
for UK IAs and has now begun to publish a
central “library” of IAs. Apart from these last
two aspects, none of this process is in the
public domain.

� Statutory instruments. UK sourced regulation
is enacted, usually as secondary legislation, i.e.
statutory instruments (SIs), but occasionally as
primary legislation. Both chambers of the UK
parliament have committees to scrutinise SIs. In
theory they can reject them or require them to
be modified. Regulations are only about 10% of
SIs which are mostly administrative details.
Whether, due to the mass of paper or other

reasons, the SI committees very rarely
challenge SIs or require them to be modified.
The Lords suggest minor changes occasionally
but we could find no evidence of the
Commons doing so at all, nor of the
conclusions of these two committees being
affected by IAs. The two committees operate
entirely independently. The naïve observer may
wonder whether one effective committee
might not give better taxpayer value than two
ineffective ones.

� EU sourced legislation takes the form of a
Directive requiring transposition into UK law
(or English, Welsh, Scottish and Northern Irish
laws, all separately) or a Regulation which is
immediately law in all member states. Since
transposition cannot diminish the burden, it is
attractive in terms of process for all EU
business legislation to be in the form of
Regulations, provided they were effectively and
rigorously scrutinised, using the IA system by
EU member state governments and
parliaments. The EU Commission is aware of
that and is making Directives more specific to
reduce the scope for national elaboration and
variation (a.k.a. gold plate). Ultimately,
Directives should be replaced by legislative
Regulations. The EU now has its own IA
process and their IA Board is, as we will see,
becoming an effective challenger of new
business burdening legislation. This, or the
attitude behind it, may partly explain the
decline in EU legislation.

� UK IAs for EU sourced legislation. In theory,
Whitehall produces an IA for each piece of EU
legislation as soon as it appears on the horizon
and tracks it through to enactment and then, in
the case of a Directive, a further IA dealing
with transposition, usually to an SI. The latter IA
is routinely produced but plays only a minor
part since the substance has already been
decided. The UK IA process is not integrated
with the EU one, separate worlds again, and is
therefore ineffective for EU sourced legislation.

� EU Scrutiny Committees. The two chambers of
the UK parliament also have separate EU
Scrutiny Committees, each of which separately
review about 1,000 EU “documents”, few of
which are draft Directives or Regulations or
even green or white papers leading to EU
legislation. UK Ministers are “accountable” to
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7 “Written Ministerial
Statement on Better
Regulation,” Lord Mandelson,
2nd April 2009.



Parliament but this does not mean that the
Committees can mandate what Ministers can
agree, although other countries can do this.8

The Lords Committee appears to have some
influence both on UK departments and directly
with the EU due to the greater specialist
expertise of their members, but the Commons’
Committee only tries to influence UK
departments, and rarely even that. The
Commission has asked for more involvement
sooner. UK IAs are included in the Explanatory
Memoranda which come with the documents,
but, in the case of the Commons at least, they
do not see the EU IAs nor do they integrate
their views with the SI Committees, although
that would probably be too late.

� Post implementation reviews. Each new
regulation, or at least the substantive ones in
terms of burden, should have a formal
published post implementation review to
establish the extent to which it has achieved
the policy goals and whether the burden can
be reduced. These should not only illuminate
past regulations but also provide enhanced

experience for future regulation. In practice
they are not conducted, or not published, so
that the benefits from the feedback are not
acquired. The attitude seems to be that
regulation is the end of the story and how it is
implemented is a matter for another planet.

In summary there is a massive amount of paper
and process but, partly because they inhabit
separate worlds, their combined impact, the EU
IA Board aside, appears to be minimal.

After reviewing these topics we outline a number
of recommendations.

UK IAs9

During the 12 months from July 2007 to June
2008, 246 IAs were published by the UK
government. This is a 25% reduction compared
with the 319 published in the previous year. As can
be seen in Figure 1 after the relative stability
during 2005/7 in the number of IAs published, the
decline in 2008 appears to be due to a reduction
in IAs due to EU sourced regulation which was
responsible for only 20% of the total, compared
with about 30% over the previous years.

8

8 “Eighth bi-annual report:
Developments in European
Union Procedures and
Practices Relevant to
Parliamentary Scrutiny,”
XXXVIII Conference of
Community and European
Affairs Committees of
Parliaments of the European
Union 14-15 October 2007,
Estoril.

9 This section draws on the
MBA thesis prepared by
Andres Rojas “The Better
Regulation Initiative:
Comparing Expectations and
Reality,” December 2008, and
provides data for all UK IAs,
not just those for UK sourced
regulation. The figures were
verified by Brian Sloan. We
are grateful to them both.
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Table 1 shows a rise in the proportion of
quantified information in UK IAs. The second
column shows the percentage of quantified (Q)
IAs plus those where the costs were not
significant (NS). The third column is the
percentage of IAs where the costs/benefits are
discussed but neither quantified nor stated as
"not significant" (NQ). The fourth column shows
the percentage where costs/benefits are not
discussed at all (ND).

23 departments issued IAs from 1999 to 2008.
Apart from, perhaps, the Treasury and its

associated Revenue and Customs, there are no
significant changes in the level of participation of
each of these departments through time, although
their relative importance varies from year to year.
These figures should be treated with caution as the
roles and responsibilities of some departments
have changed over this period.

In the early years of our annual reports we
pressed for IAs each to have a one page
executive summary with the key points and
quantification. We are glad to report that this
has been accepted, albeit and sensibly as three
or four pages, and this template is now fully
operational. As one might expect in its early
days, there is a wide discrepancy in how the
various fields are interpreted and further
training is required. Nevertheless a good
start has been made.

Another of our recommendations which seems
to have been accepted is the central database of
IAs which the Better Regulation Executive is
calling the IA Library in line with EU terminology.
Not all the key information is included, e.g. dates,
earlier drafts, links to EU legislation, but, with
development, this resource will be valuable for
tracking IAs.

Table 3 shows that, for about half the IAs, costs
and benefits were either quantified or shown as
not significant.

As Table 4 shows, quantifying benefits for
business became much more frequent in 2008.
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Table 1: Evolution of Quality of Data since 1999

% Q or NS % NQ % ND or Other
Other

11999999 1111 44 8855

22000000 1155 33 8833

22000011 3366 88 5566

22000022 5588 1166 2266

22000033 6644 1199 1188

22000044 7777 1199 44

22000055 6677 2299 44

22000066 5588 1188 2244

22000077 4477 2299 2244

22000088 6644 1177 1199

Table 2: Number of IAs per department per year to 30th June

Department 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 Total

BBEERRRR 4422 5500 2299 3311 3311 4433 4422 4499 6666 3322 441155

DDEEFFRRAA 6633 4422 3300 2200 2244 3333 5599 4466 5577 3344 440088

DDTT 2255 1122 1155 3344 2299 3322 4455 4488 3322 2244 229966

HHMMRRCC 55 1144 1100 1199 1111 2299 1199 3377 2233 3344 220011

DDHH 1144 1166 1100 1133 1188 2277 2299 2200 2233 1155 118855

FFSSAA 66 1111 1122 77 1177 1144 2211 1188 1155 2222 114433

HHOO 77 1155 1177 99 99 1100 4400 66 1155 99 113377

HHMMTT 99 1100 44 55 1122 44 88 44 1188 2222 9966

OOtthheerrss 2200 2299 2299 2233 4499 3344 6677 110066 7700 5544 448811

TToottaall 119911 119999 115566 116611 220000 222266 333300 333344 331199 224466 22336622
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10 The year indicated in the
table refers to the end of the
12 month period included in
the corresponding report.
Thus, 2004 refers to IAs
published in the period July
2003 – June 2004.

11 Ibid. note 5.

Table 3: Reported Costs and Benefits for Business in 2007/8

Costs Benefits

Status Cases One-off Recurring Cases One-off Recurring
(£m) (£m) (£m) (£m)

QQuuaannttiiffiieedd 9966  ((3399%%)) 11,,443388 11,,779922 7799 ((3322%%)) 224411 11,,222200

NNoott  SSiiggnniiffiiccaanntt 6611  ((2255%%)) -- -- 4422 ((1177%%)) -- --

NNoott  QQuuaannttiiffiieedd 4433  ((1177%%)) -- -- 6622 ((2255%%)) -- --

NNoott  DDiissccuusssseedd 2233  ((99%%)) -- -- 4400 ((1166%%)) -- --

NNoott  AAvvaaiillaabbllee 2233  ((99%%)) -- -- 2233 ((99%%)) -- --

Total 246 (100%) 1,438 1,792 246 (100%) 241 1,220

Table 4: Evolution of Quantification of Business Costs and Benefits 

Costs Benefits

Year10 Cases One-off Recurring Cases One-off Recurring
(£m) (£m) (£m) (£m)

22000044 114455 ((6644%%)) 11,,550077 33,,002299 3377 ((1166%%)) 1100 11,,225577

22000055 110088 ((3333%%)) 11,,998811 55,,113399 2266 ((88%%)) 66 33,,227766

22000066 9944 ((2288%%)) 22,,111166 22,,998844 4444 ((1133%%)) 55 33,,552266

22000077 9944 ((2299%%)) 11,,332299 770033 3399 ((1122%%)) 2277 11,,990088

22000088 9966 ((3399%%)) 11,,443388 11,,779922 7799 ((3322%%)) 224411 11,,222200

TToottaall 553377 88,,337711 1133,,664477 222255 228899 1111,,118888

Table 5: Reported Costs for SMEs in 2007/8 

Costs

Status Cases One-off Recurring
(£m) (£m)

QQuuaannttiiffiieedd 1144 ((66%%)) 00..3355 --3366..1111

NNoott  SSiiggnniiffiiccaanntt 6622 ((2255%%)) -- --

NNoott  QQuuaannttiiffiieedd 1199 ((88%%)) -- --

NNoott  DDiissccuusssseedd 111111 ((4455%%)) -- --

NNoott  AAvvaaiillaabbllee 4400 ((1166%%)) -- --

TToottaall 224466 ((110000%%)) 00..3355 --3366..1111

Table 6: Evolution of Additional Quantified Costs
for SMEs 

Costs

Year11 Cases One-off Recurring
(£m) (£m)

22000044 4411  ((1188%%)) 9911..6655  2211..88  

22000055 55  ((22%%)) 00  11..33  

22000066 1199  ((66%%)) 111122..6688  9999..11  

22000077 44  ((11%%)) 00 00..0066  

22000088 1144  ((66%%)) 00..3355    --3366..11  

TToottaall 8833  220044..77  8866..22  

The number of reports with quantified costs was
similar to previous years. The table shows that,
because of the variation in quantification,
caution should be used in considering the trends
of costs and benefits. 

In spite of being explicitly required and included
in the new template (executive summary), Table
5 shows that the additional costs of
implementing policies for SMEs is only analysed

in 31% of IAs, whereas costs for business
generally were identified in twice that number,
i.e. 64% of cases. 

Before drawing conclusions, we question
whether IAs have now exceeded their remit in
terms of quantity and this may have knock on
effects on quality. There is only so much that
civil servants should be expected to do. When
IAs were introduced in 1998, they were only for



proposed new regulations which would place a
significant cost burden on business and/or the
voluntary sector. They were intended to promote
challenge to the new legislation to assess
whether it would be worthwhile, produce the
expected benefits and whether they could be
achieved more simply with less burden, e.g.
through self-regulation.

As we noted earlier, those purposes have not
been achieved although the process has brought
some tidying up of proposed regulations. One
reason we know it has not worked is the
increasing number of new regulations which are
merely correcting faults in earlier ones.

One indicator of the excessive number of IAs
(and possibly regulations) is that, of the 246 IAs
in the year under review, 150 appear to impose
no costs on business. 61 indicate that costs have
been considered but were not significant. We
cannot separate the remaining 89 into those
with no costs for business or the voluntary
sector, and those where the relevant boxes had
simply not been completed.

One example of an unnecessary IA is the one for
“Better Blood Transfusion”12, not something, you
might think, that anyone would object to. This
draws attention to the decline in blood
availability for health and safety reasons and the
need, therefore, only to use blood where it was
necessary and not to do so where it was not.
The “regulation” was merely a guidance note
encouraging units of the NHS to share best
practice. Important as that may be, using IAs for
what is no more than government housekeeping
obscures the role that IAs should perform.

Our conclusions from the analysis of the UK IA
process are:

� The introduction of the templates and the on-line
IA library has had a significant impact on the
completeness of the information reported. The
template provides a valuable summary to focus
departments using IAs and to provide MPs and
other users with an overview. 

� Many differences in method and understanding,
and compliance with BRE guidelines need to be
addressed through better training, notably the
application to SMEs. This is the first year for
universal template usage and adoption was
therefore progressive through the year. 43% of IAs
used the template and completion of the boxes

was uneven. Many yes/no questions are left as
“yes/no”. So far, template completion is not reliable
enough, e.g. to compare IAs on a like with like
basis, or to generate statistics. 

� BERR appears to have emerged as an exemplar
Department. BERR has assumed a leading position
in adopting the changes prompted by the BRE.
This is a welcome development compared with
previous years.

� Whilst the compliance of IAs with guidelines
is undoubtedly improving (for example more
frequent estimation of benefits that may
accrue to businesses), we have seen no
evidence that they are having any impact
either through material challenge or reduction
in IAs not sourced from the EU. Estimates of
savings through reductions in Administrative
Burdens are more common, but the NAO warn
that these estimates should be treated as
indicative rather than substantive.13 The
paperwork is becoming more elegant but not
necessarily more credible. Alternative ways of
achieving policy goals are either not considered
or are palpable straw men.

� IAs should only be used as they were originally
intended to be used, namely to challenge
proposed new regulation which imposes
significant cost burdens on business and/or the
voluntary sector. 150 of the 246 IAs in 2008
showed no costs for business. We cannot
distinguish those which really carried no costs
from those where the templates had not been
completed. If no costs really were involved, then
these IAs seem a waste of resources that could be
better applied to regulatory reform, improved IA
practices and post implementation reviews. 

STATUTORY INSTRUMENTS
We have argued in previous papers that the only
way to prevent unnecessary or over burdensome
regulation is for Parliament to exercise its
legislative responsibilities. The MPs and the
Lords have the power to block or at least
demand full explanation of the items of
secondary legislation but do not in practice do
so. The House of Lords which is to be
commended on the amount of well informed
effort it devotes to Statutory Instruments (SIs),
appears to see its role as advisory, i.e. assisting the
departments to implement regulations as distinct
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12 Department of Health, 
16 October 2007. 

13 NAO, 2009 op cit.



14 Statutory Instrument
Practice: A manual for those
concerned with the
preparation of statutory
instruments and the
parliamentary procedures
relating to them, Office of
Public Sector Information, 4th
edition (November 2006)
Section 5.1.1, p.79.

15 Tim Ambler, Francis
Chittenden, and Deming Xiao,
The Burden of Regulation:
Who is watching out for us?
British Chambers of
Commerce, April 2007, p.10.

16 Eur-Lex, 2008. "Welcome",
Access to European Union
Law. Available at http://eur-
lex.europa.eu/en/index.htm
(accessed December 
28, 2008).

17 http://ec.europa.eu/
governance/impact/cia_2008
_en.htm, accessed 26 
March 2009.

18 Commission Staff Working
Document, Impact
Assessment Board Report For
2008, Brussels, 28.1.2009,
Sec(2009) 55.

from determining what is best for the UK. As the
process is substantively unchanged, we simply
quote the conclusions from our previous analysis: 

The discussion of SIs makes it clear that Parliament
has the authority and opportunity to reject new
regulations, apart from those required by the EU,
but does not do so. Whether “prayers” (the term
for proposing an annulment of a SI) would be
successful in the House of Commons is secondary;
the challenge itself would be enough to make
departments think again.

We acknowledge that the volume of SIs and the
complexity of the surrounding paperwork makes
objection difficult and will later recommend how it
can be simplified so that challenge would be more
likely. To illustrate the complexity, Parliament has at
least eight committees on SIs with members
doubtless fighting to join.14 It seems a shame that
so much effort has so little to show for it.

[The Committees include]

a. the Statutory Instruments Reference Committee;

b. House of Commons Delegated Legislation
Committees;

c. the Joint and House of Commons Select
Committees on Statutory Instruments;

d. the House of Lords Select Committee on the
Merits of Statutory Instruments

e. the Hybrid Instruments Committee of the House
of Lords; and

f. the House of Lords Delegated Powers and
Regulatory Reform Committee and the House of
Commons Regulatory Reform Committee.

In short, we are suggesting that SIs which are really
secondary legislation are distinguished from
administrative orders and receive much more active
scrutiny as to their substance and necessity, and if
necessary occasional rejection, by Parliament. 

Our recommendation, proper challenge aside,
concerned the volume of SIs, over 3,000 per
annum with only about 7% being regulatory in
nature. This volume of paper must be daunting.
We suggested that the few SIs which were
regulatory in nature should be printed on
different coloured paper for easy identification.
We now additionally suggest that the templates
of IAs should be attached to SIs when they are
considered by parliament.15

EU SOURCED LEGISLATION
The EU introduced its own IA system relatively

recently, beginning with about 40 in 2003 and
2004. It is not apparent why they are used for so
many non-binding kinds of documents, such as
communications, and not just burdensome laws in
the making. The remit was broadened from
economic effects on business, government and
consumers (the focus of UK IAs) to social and
environmental impacts. 

In the year to June 2008, the EU published 3,059
legislative documents in the Official Journal. Of
these, 2,779 (91%) were Decisions, Resolutions,
Directives and Regulations. The remaining 9% were
other forms of communication including Common
Positions, Recommendations, Guidelines and Rules
of Practice.16 We were not able to divide these 2,779
documents into the creation of new laws and the
application of existing laws (Resolutions and
Decisions).

As in the case of SIs in the UK, only a small
proportion of “Regulations” are laws. Most are
merely administrative orders. The Treaty of Lisbon
requires that Regulations be separated into laws and
administrative orders which would be helpful.
Although this separation could be implemented
through other means, it has not been and, in our
view, now should be.

According to the EU IA Board’s list 252
assessments were conducted in 2008 but a
number of these were redrafts so that only 122
matters were the subject of IAs.17 Of these 43
dealt with Directives, 33 Regulations and one with
a White Paper. Forty four were not to do with
laws or prospective laws at all. These figures
should be compared with a search of the Official
Journal showing that for 2007 and 2008
respectively, there were at least 75 and 120
Directives and 1,580 and 1,008 Regulations. In
other words, only half the Directives, at most,
receive IAs and about 2.5% of Regulations. Some
of the shortfall may be explained by the new laws
not being burdensome and the Regulations being
administrative orders rather than laws but such
reconciliations do not appear to exist.

The IA Board’s list of IAs does not match the
summary in their annual report18 which said:

In 2008, the Board examined 135 draft impact
assessments, compared to 102 in 2007. The
number of impact assessments that the Board
asked to examine for a second or third time
increased even more: from 10 (or 10%) in 2007 to
43 (or 32%) in 2008. As a result, the Board issued
a total of 182 opinions in the course of the year. In
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19 European Commission IA
Guidelines, 15 January 2009,
Sec(2009) 92.

20 European Commission,
Impact Assessment
Guidelines, 15 January 2009,
SEC(2009) 92. 

21 Andres Rojas “The Better
Regulation Initiative:
Comparing Expectations and
Reality,” MBA Thesis,
Manchester Business School,
December 2008.

22 N/A refers to Impact
Assessment documents that
failed to specify the final legal
instrument proposed. In most
situations it is because the
initiative has been aborted, but
in at least 3 cases it is because
the process was inconclusive
and there was no
recommendation.

23 European Commission,
2008. "Proposals covered",
European Commission,
Impact Assessment. Available
at http://ec.europa.eu/
governance/impact/
proposals_en.htm (accessed
December 28, 2008).

spite of the increase in numbers, the Board
examined all impact assessments that were
submitted to it. It did not need to prioritise the
cases to be examined, as it announced might be
the case in its report for 2007, although the
Board's capacity was at times stretched to 
the maximum.

The EU has extensive guidelines for the
preparation of IAs.19 In particular (pp.30-31):

In your analysis of impacts, you should address
the likely economic, social and environmental
impacts - both intended and unintended - for
each option, as well as potential trade-offs 
and synergies. 

A variety of tools and models is available for
assessing impacts and these are presented in
Annex 11. The Commission has also developed a
set of indicators to monitor the implementation
of the EU sustainable development strategy. In
assessing impacts it is recommended that you
use these indicators if they are relevant for the
proposal.

The analysis of impacts consists of three major
steps: 

To do all this is a major task and, in our view,
likely to be well beyond the capacity of
Directorates for every item of legislation that

should have an IA. Maybe a simplified format
should be designed for less significant
legislation. Alternative means of achieving the
policy objectives should be considered, e.g. self
regulation. SMEs were touched upon but not as
a major topic viz. (p.30):

Identify whether there are specific impacts that
should be examined (fundamental rights, SMEs,
consumers, competition, international, 
national, regional). 

However the revised 2009 guidelines now call
for separate consideration of SMEs.20 Member
state IAs, potentially a valuable source of data
for EU IAs are not mentioned (separate 
worlds again). 

Table 7 shows the development of EU IAs by
type and year.21 Table 8 shows the evolution of
business economic quantification though time.
The low figures do not appear to have
substantially changed.

In conclusion, the EU Impact Assessment Board,
created in 2006, appears to be having a robust
and positive affect on EU IAs. Its reports are
admirably transparent. On the other hand, there
seems to be a shortfall of IAs, e.g. the number of
IAs for Directives appears to be less than half the
number of Directives. It is impossible to know how
many of the 1,000 – 2,000 Regulations or even
Directives merit IAs and therefore how many IAs
should be published. The guidance provided by
the EU on when to use the IA procedure states:
“Impact assessment is applied to major
Commission proposals, i.e. those listed in its
Annual Policy Strategy or its Work Programme”.23

That may be so but we have seen no reconciliation
of the numbers nor any explanation of where lines
are drawn between laws sufficiently burdensome
and important to require impact assessment and

Step 1 Identification of economic, social 
and environmental impacts 

Step 2 Qualitative assessment of the more
significant impacts 

Step 3 In-depth qualitative and 
quantitative analysis of the most
significant impacts 

Table 7: Number of IAs issued each year, per type of instrument

Year
Final Legal Instruments 2004 2005 2006 2007 2008 Total

CCoommmmuunniiccaattiioonn 99 1166 3399 4422 2255 113311

DDeecciissiioonn 44 1100 1100 44 77 3355

Directive 10 8 19 22 19 78

RReeccoommmmeennddaattiioonn 00 00 11 00 44 55

RReegguullaattiioonn 55 1144 88 2200 2222 6699

WWhhiittee  PPaappeerr 00 00 00 11 55 66

NN//AA22 22 22 00 00 22 66

TToottaall 3300 5500 7777 8899 8844 333300



24 Four indicated neither EU
nor UK origin.
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those too trivial to require challenge. The second
category implies the question of why we need
unimportant EU legislation at all.

The Commission thus has a long way to go in
simplification, quantification and coordination with
member state IA systems. Before that, it needs to
limit IAs to proposals for legislation and to ensure
that IAs and [proposed] legislation match up in
practice, allowing for revisions to IAs as the
proposals develop. At present, IAs and legislative
proposals as represented by the Official Journal
appear to occupy different planets.

EU IAs should now specifically consider SMEs, since
the relative burden is greater for SMEs, and show
why they cannot, up to some limit, be exempted
without material harm to the policy proposed.
Regulations should be split into laws and
administrative orders. Directives and other laws
should all be listed and indicate the dates of the IAs
or, if no IA is needed, why not.

UK IAS FOR EU SOURCED LEGISLATION
UK IA guidance from BRE requires IAs for EU sourced
as well as UK sourced regulation. An EU Regulation
requiring an EU IA would therefore require a UK one
and a Directive would require at least two UK IAs, one
for the Directive itself and at least one for its
transposition. At the EU 2008 rate of 43 IAs for
Directives and 33 for Regulations, we would expect
76 UK IAs in 2008 to match the EU timing and
another, say, 43 UK IAs for the transposition of earlier
Directives, not to mention a few for white papers. In
other words, we should expect about 120 UK IAs per
annum for EU sourced regulations.

In addition, some EU Regulations require further UK
regulation to deal with enforcement and to integrate
the new EU Regulation with existing UK legislation.
Otherwise UK business can be caught between the
two sets of requirements. For example, The
Fluorinated Greenhouse Gases Regulations 2008

perform that role for the EU 2006 Regulation
covering the same area. The UK explanatory
memorandum says, in part:

4.1 The EC legislation is in the form of a Regulation.
The Regulation has direct effect once it applies in
the UK with no further transposition being
necessary. However national secondary legislation
is needed under article 13 of the 2006 Regulation
for Member States to create sanctions and
penalties for infringements of the relevant
obligations in the Regulation. Article 13 of the 2006
Regulation and related provisions took effect in the
EU from 4 July 2007.

Our attention was drawn to this UK IA by the scale
of the claimed consumer benefit, namely between
£30bn and £131bn. This is, of course, absurd. Even if
the figures are correct, they apply to the original
2006 EU Regulation and the original UK IA, and not
the detail of the IA explaining the consequential UK
implementation, sanctions and penalties. This
illustrates a more general confusion in Whitehall
between original [EU] laws and [UK] transposition
and/or implementation. Their focus seems to be on
the latter, saying something like “we have no
choice”. Clearly departments are confused as to the
purpose of the two levels of IA. The one for the
original legislation should have been in time to
consider the main choices as to the form of the
legislation itself: the second should set out the
choices for transposition and not simply state that
the legislation is a fait accompli. The confusion is
almost certainly brought about by a failure of the
original UK IA system.

Up to and including 2007, about one third of UK IAs
were for EU sourced legislation, i.e. about 70-80 per
annum, well short of the c.120 we should be seeing.
In 2008, according to the UK records, only 20% of
the 246 UK IAs were EU sourced legislation, i.e. 48
or about 40% of those that we should have seen.

It is possible that the IAs we added to our database
did not show their EU origins.24 The new template
does not require the IA to state the origin of the
legislation (EU or UK) and only has a box indicating
whether the proposed new regulation is above the
EU minimum or not. Neither of the yes/no answers
provided indicates whether it is EU sourced
regulation. All UK sourced regulation, being UK only,
clearly does go beyond the EU minimum but that is
not how UK civil servants see it.

The IA for the Carbon Emissions Reduction Target
2008-2011 for example is UK only but the template

Table 8: Evolution of EU business quantification
through time

Year % Q or NS % NQ % ND or Other
Other

22000044 99..22 2244..66 6666..33

22000055 66..44 2277..00 6666..66

22000066 77..22 3300..33 6622..55

22000077 88..44 4466..22 4455..44

22000088 77..88 2233..99 6688..33



claims that it does not go above the EU minimum.
The purpose is shown as:

For the household sector to deliver its share of
necessary activity to improve energy efficiency and
take up renewable sources of energy, we need to
ensure that homes reduce their carbon dioxide
emissions and consumers are made more aware of
how their decisions and behaviour can affect carbon
dioxide emissions.

The IA claims that householders will save £2 for
every £1 they spend, not a difficult matter to sell you
might think except in recession when cash flow is
short. But this turns out not to be a law at all but
just setting a government target and encouraging
government to advise us not to waste fuel. Why
does this need a regulation? Why not just do it?

But we digress. The issue is the confusion in
Whitehall over EU and UK IA systems and their
integration. Although it has not been the subject
of research this year, we should recall our previous
research25, which concluded that UK IAs were not
synchronised with EU IAs in timing terms. In other
words, they were completed on a tick-the-box
basis after the event and when it was too late to
inform British business or influence the EU law
making process. 

We have three recommendations here:

� The new UK IA template (executive summary)
should indicate the EU legislation with which it is
associated, or “UK only” if it is not. The relevant
EU law should be identified and the question of
whether it goes beyond the EU minimum, i.e.
gold plate, should be retained.

� The timelines for both the EU IA and UK IA
processes should be included in the template
thereby making public whether the UK process
was synchronised with the EU legislative
process, i.e. the UK IA was published early
enough to fulfil the role of an IA.

� The BRE should compile, from the EU Work Plan
(CLWP), the Annual EC Policy statement and EU
IAs, a register of proposed EU legislation that
should have UK [and EU] IAs showing the EU
and UK reference numbers and timelines so that
the links can be monitored, systems integrated
and businesses informed. 

EU SCRUTINY COMMITTEES26

Proposed EU legislation comes under scrutiny in
both Houses of Parliament. In this section of our
report we have focused more on the Commons
since Government Ministers are accountable to
them and the Commons has primary
responsibility for legislation insofar as it affects
the UK. The word “accountable” is open to
interpretation. Does it mean, for example, that
instruction by the Commons overrides
instruction by the Prime Minister? Or does it
mean that Ministers can do as they please but
must explain their decisions openly to the
House? Or does it simply mean that Ministers
simply need to advise the House of as much as
Ministers wish to advise the House and no more?

This has caused genuine problems. For example,
the Commons EU Scrutiny Committee has asked
to be advised of the UK’s opening and closing
positions at EU Councils of Ministers but this has
been refused by the Foreign Secretary (annual
report, p.8) on the following grounds, which the
Committee considered unconvincing:27

“With regard to the deposit of draft European
Council Conclusions for scrutiny, I regret that the
Government is not at liberty to submit these
documents to Parliament. Under Council rules
agreed by all 27 Member States, these are
‘internal documents with a limited distributions’
(LIMITÉ) and we are obliged to respect these
rules (actions by others do not excuse this
obligation). Furthermore, given that the
European Council is not a legislative body 
and does not take legally binding decisions, 
such scrutiny would not be appropriate.
European Council.

Conclusions are working, evolving documents
with no formal legal basis – they usually give rise
to legislative proposals that are themselves
subject to Parliamentary scrutiny. Finally, on a
practical level, the draft Conclusions are often
not finalised until just before the European
Council meeting itself, so there are procedural
barriers too.”

Both the Lords and Commons committees,
almost without connection with one another28,
consider EU “Documents”. In the case of the
Commons, the primary responsibility of the EU
Scrutiny Committee is:

to report its opinion on the legal and political
importance of each such document and, where it
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25 Tim Ambler, Francis
Chittenden, and Stefano
Iancich, The British Regulatory
System, British Chambers of
Commerce, March 2008. 
Tim Ambler, Francis Chittenden,
and Deming Xiao, The Burden
of Regulation: Who is watching
out for us? British Chambers of
Commerce, April 2007. 
Tim Ambler, Francis Chittenden
and Kapil Ahuja, Regulators:
Box Tickers or Burdens
Busters? British Chambers of
Commerce, April 2006.
Tim Ambler, Francis Chittenden
and Chanyeon Hwang, Is EU
Regulation good for us? A
study of EU Regulations in
2003/4, British Chambers of
Commerce, May 2005.

26 This section has been
partly informed by discussion
with the Clerk to the
Commons EU Scrutiny
Committee but any errors or
misunderstandings are
entirely our responsibility.

27 House of Commons,
European Scrutiny
Committee, The Work of the
Committee in 2008, HC 156,
20 January 2009.

28 Members of the scrutiny
committees of the two
Houses participate in COSAC,
which brings together the
European affairs committees
of the national parliaments of
Member States and candidate
countries, together with
MEPs. It meets twice a year.



considers appropriate, to report also on the
reasons for its opinion and on any matters of
principle, policy or law which may be affected;

It can also recommend further consideration and
“consider any issue arising”. Note that this
mandate is not whether the EU’s proposals should
be accepted because they are important and
good for the UK, but only whether they are
interesting enough to be worth discussion.
Ministers are supposed to refrain from taking any
position with the EU while the relevant documents
are still being considered by the Scrutiny
Committees but Ministers can, and occasionally
do, over-ride that.29

The parliaments of other EU countries, Denmark,
Estonia, Finland, Latvia, Lithuania, Poland (Sejm),
Slovakia, Slovenia and Sweden, have far stronger
powers and mandate what their Ministers can, and
cannot, agree to.30

In summary, the role of the European Committees
is advisory to government as distinct from
Ministers being under the legal direction of
Parliament. The Commons committee only offers
advice to UK departments but the Lords
committee also offers advice direct to the EU
Commission.21

The EU “Documents” total about 1,000 p.a. 
and are:31

i. any proposal under the Community Treaties for
legislation by the Council or the Council acting
jointly with the European Parliament;

ii. any document which is published for submission
to the European Council, the Council or the
European Central Bank;

iii. any proposal for a common strategy, a joint
action or a common position under Title V of 
the Treaty on European Union which is prepared
for submission to the Council or to the European
Council;

iv. any proposal for a common position, framework
decision, decision or a convention under Title VI
of the Treaty on European Union which is
prepared for submission to the Council;

v. any document (not falling within (ii), (iii) or (iv)
above) which is published by one Union
institution for or with a view to submission to
another Union institution and which does not
relate exclusively to consideration of any
proposal for legislation; and

vi. any other document relating to European Union
matters deposited in the House by a Minister 
of the Crown.

The exact criteria for the selection of EU
“Documents” by UK civil servants have proved
opaque. The number of Documents is too small to
include the 3,000 or so EU Regulations, not to
mention all the Directives, Decisions,
Communications etc. On the other hand, the overlap
with the much smaller (252 in 2008) number of
documents the EU Impact Assessment Board
considered worth their while to consider is also not
clear. We should recall that only 79 of those applied
to proposed legislation. What we do know is that
the Commons Scrutiny Committee does not review
EU IAs at all32 and UK IAs only to the extent that
they form part of Explanatory Memoranda. UK
departments have to provide Explanatory
Memoranda for all the 1,000 or so Documents
provided each year. This is no mean undertaking and
the sheer volume of paper is daunting.

The last Commons committee annual report33

makes it clear that, in addition to considering
Documents, the Committee examines major topics,
e.g. the Lisbon draft Treaty, and makes and receives
visits to gather information. In response to criticisms
over a long period, the system was finally
“reformed” in February 2008 but only in minor
matters, e.g. membership of the European
Committees34 and meeting sometimes in public to
aid transparency. By October, the Committee
decided that this was going too far and, “in
conformity with the practice of the House in respect
of select committees” (p.5), meetings would again
be held entirely in private.

From the 1,00035 Documents deposited with the
two chambers, the Commons committee sent 52
in 2008 for discussion by the European
Committees. The Lords have a rather different
system in which the Chairman of the EU
Committee sifts the Documents and sends the
more important or significant ones to the
relevant sub-committee. In 2008, 399 were sent
for consideration by the seven sub-committees.36

From the analysis so far conducted, and so far as
the Commons is concerned, only a small number
of the Documents sent for further discussion are
related to proposed legislation. At the same
time, many of them are indeed important, 
albeit not legislative in nature, the EU budget
being an example.
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29 Only four times between January
and July 2008. It was more common
during the long summer recess but to
address that problem the Scrutiny
committees now meet during the
recess.

30 Eighth bi-annual report:
“Developments in European Union
Procedures and Practices Relevant to
Parliamentary Scrutiny,” XXXVIII
Conference of Community and
European Affairs Committees of
Parliaments of the European Union, 
14-15 October 2007, Estoril.

31 “The European Scrutiny System in
the House of Commons: A short guide
for Members of Parliament by the staff
of the European Scrutiny Committee,”
The Department of the Clerk of the
House, June 2005.

32 The Commons EU Scrutiny
Committee is advised by five full time
and one half time experts: four retired
civil servants covering their previous
departments and one full and one part
time lawyer.  These experts may have
recourse to EU IAs.

33 Actually January 2008 to
November 2008 as previous calendar
year reports are now being shifted to
parliamentary sessions.

34 There are three Commons
European Committees, previously
called Standing Committees, with
responsibilities as follows:
A. Environment, Food and Rural
Affairs; Transport; Office of the Deputy
Prime Minister; Forestry Commission;
and analogous responsibilities of the
Scotland, Wales and Northern 
Ireland Offices.
B. HM Treasury; Work and Pensions;
Foreign and Commonwealth Office;
International Development; Home
Office; Department for Constitutional
Affairs (excluding those responsibilities
of the Scotland and Wales Offices
which fall to European Standing
Committee A); together with any
matters not otherwise allocated.
C. Trade and Industry; Education and
Skills; Culture, Media and Sport; Health.

35 Although the number should be
the same, presumably due to different
timetables the Commons reported
1,100 in 2008 and the Lords 926
(Annual Reports).

36 House of Lords, European Union
Committee, 32nd Report of Session
2007–08.Annual Report 2008, 20
November 2008, HL Paper 191.
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The key point in this section is that the
parliamentary EU scrutiny process may well
have important contributions to make in
providing expertise, advice and transparency
but they do not challenge or modify, or directly
influence EU legislation. 

We canvassed views on the Commons Scrutiny
Committee from all its members and received
mixed, but very valuable and useful, replies.
Some matters arising are: 

� The issue of whether UK law can ever over-ride
EU law is not central.37 The real issue is being
influential when new EU legislation is just a
glimmer in a Directorate’s eye or even
suggesting to the Commission legislative ideas,
such as items for repeal, that they have not yet
thought of. Timing is crucial.

� Scrutiny Committees should not wait for UK
business interests to flag up potentially negative
EU legislation. That would be too late. Hardly
anyone outside Parliament knows what the
Scrutiny Committees do and if business interests
did, it would not encourage them to expect any
help from the committees.

� As this report and its predecessors show, it is
easy to be critical of the impact assessment
system but it remains the only game in town. It
is questionable how much value, if any, is added
by Explanatory Memoranda whose purpose, it
seems, is to wrap proposals in fine words. IAs
are supposed to quantify the facts and
estimates. Scrutiny Committees should drive up
the quality of IAs, both EU and UK, rather than
ignore them. 

The 12 parliamentary EU committees (eight in
the Lords, four in the Commons) deal with a vast
amount of paperwork on behalf of us all. On the
other hand, we have to ask what it all adds up
to. Their advice to Ministers (and to the EU
Commission in the case of the Lords) is useful
and allows Ministers to strengthen their position
in Europe by saying, for example, that the
“troops won’t buy it”. Of course anyone in the
rest of Europe who understands the UK
parliamentary system will find that a little hollow.
The argument that the committees increase
transparency through to the electorate fails
because, for the Commons at least, meetings are
in private and the reports are impenetrable by
the man on the Clapham omnibus. They can
demand more information from departments
and even, very rarely, demand that Ministers

explain themselves. The bottom line is that, to
have the impact that Parliament should have, the
work of these committees needs radical reform. 

Our recommendations in this respect are:

� The Commons should revert to being the UK’s
primary legislative council as distinct from
merely advisory to departments. 

� Since advice is valuable, the greater expertise in
the Lords should retain that role both for
Ministers and directly to the EU Commission.

� The input for both scrutiny processes should move
from the vaguely defined “Documents”38 to EU
legislative proposals that should have EU IAs
together with other defined matters of importance
such as the EU budget. This would reduce the
inputs from about 1,000 to about 100 p.a.39

and would allow concentrated attention on
legislative matters.

� EU legislation that should have IAs, those
considered by the EU IA Board and the UK
Parliamentary Scrutiny Committees should be
explicitly reconciled.

� The criteria for the items selected for debate
should be whether passing this legislation in this
form is both important and good for (a) the EU
and (b) the UK. Whether the item would make
for an interesting discussion should no longer be
a criterion.

� The Commons Scrutiny Committee should raise
directly with the EU Impact Assessment Board
all cases where no EU IA seems to exist when it
should. Note our earlier recommendation that
the BRE should monitor what EU IAs should
exist compared with those that do exist.

� The primary paperwork considered by the two
scrutiny processes, non-legislative matters aside,
should be the EU IAs and their associated UK
IAs. It is a matter of opinion whether
Explanatory Memoranda are also necessary, but
the committees would continue to be informed
by their experts.

� As the EU Commission has suggested, the
scrutiny committees in both Houses need to be
involved at the earliest possible time as that is
when their involvement can make a difference.
The Commons should adopt the Lords
procedure of directly advising the Commission
as well as Ministers.

� Since the Commons Scrutiny Committee and
Chairman of the Lords merely sift the

37 “The Strangulation of
Britain & British Business,”
Bill Cash, MP and Bill
Jamieson, 29th March 2004,
http://www.europeanfounda
tion.org/docs/strangulation
%20 pamphlet.pdf.

38 This system of
“Documents” dates back to
1974, 20 years before EU IAs
became available.

39 In 2008, 43 Directives, 33
Regulations and, say, 24
other important EU matters
such as the budget.  Note
that the transposition IAs
should not be a matter for
Scrutiny Committees. 
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preliminary paperwork for the respective
European Committees of both Houses, it would
appear simpler that the process be merged to
provide items for consideration by the relevant
committees in both Houses. 

� Where this is not already the case, European
Committees should maximise their expertise
through having long term membership.

� They should also, as the Commission has
suggested, take the initiative, e.g. in making
proposals for the repeal of redundant or
unnecessarily burdensome legislation.40

POST-IMPLEMENTATION REVIEWS 
When IAs were introduced, it was envisaged that
sunset clauses would be considered for all new
regulations in order to review their effectiveness
after due interval with a view to improving or
repealing them. This rarely if ever happened and
was replaced, in the BRE guidelines, by a
requirement for public “post-implementation
reviews” (PIRs). Inter alia, these PIRs would be a
valuable source of learning for regulators. 

Including the date on which the PIR is planned in
the IA41 template was an important step forward.
However, it is extremely difficult to find any PIR
reports and, under the new IA guidelines, their
publication is not compulsory. Furthermore, the
template does not ask when the performance of
the regulation will be published but only:

When will the policy be reviewed to establish the
actual costs and benefits and the achievement of
the desired effects?

Plenty of wriggle room there. An internet search
on the term “post-implementation review” and
its combination provides several links to UK
government’s sites giving guidelines on how to
perform the analysis, but there is no match to
any report within the first 50 results. This implies
that there has been a stronger emphasis on
providing the framework, rather than using it. 

The absence of post-implementation reviews, and
the excuses for that, were discussed in last year’s
report.42 The tendency to pass the buck for post-
implementation review to the European Commission
when the source of legislation originates in the EU43,
has some justification but not much. It is the UK IA
that needs to be reviewed albeit in the context of
the wider EU context. 

Some reviews may be published but, if so, they

are so hard to find that their purpose is
compromised. These reports are not
systematically produced or recorded in any UK
government website. Not even BERR includes a
link to their own PIRs. Some departments claim
to conduct, but not publish, reviews but without
transparency, such claims have little credibility. 

The reality is that the worlds of law-making and
reality are far apart. The law-making factory is too
busy to consider how their laws work in practice,
still less in publishing reviews of regulatory
effectiveness. Exposing the failure of regulation is
hardly in the interest of the regulator. The current
UK financial crisis for example is not due to a lack
of regulation but, in part, due to the failure to
implement existing regulation44. The problem,
acknowledged by the FSA45 and Lord
Mandelson46 was the regulators, not the
regulations. An IMF Working Paper notes:47

We found that a consistent theme emerges
regarding the lack of ability of regulators in
many countries to effectively enforce compliance
with existing rules and regulation. A combination
of factors, including the lack of power and
authority, a lack of resources and skill, and the
lack of political will has undermined the
regulators ability to effectively execute
regulation. This is a particular problem in areas
of increased complexity – such as valuation of
assets and risk management practices and
internal controls requirements for market
participants and trading systems.

Lord Turner, Chairman of the FSA, has striven
manfully, in his Review, to put a gloss on the
failure by regulators, e.g.

This failure to spot emerging issues was rooted
in the paucity of macro-prudential, systemic- and
system-wide analysis. (p.87)

That means that the FSA failed to look at the
whole picture, something one might expect
regulators to do.

The Leader of the Commons has called for
reviews, as a matter of routine, of all new laws
after a suitable interval and Parliament should
enforce this practice on all business burdening
regulation. Specifically, Parliament should block
any new regulation from a department which is
not up to date with published post-
implementation reviews. 

40 Specifically, the High
Level Group of Independent
Stakeholders on
Administrative Burdens.

41 E.g. Select Committee on
Merits of Statutory
Instruments, 2008.

42 Tim Ambler, Francis
Chittenden, and Stefano
Iancich, The British
Regulatory System, British
Chambers of Commerce,
March 2008.

43 The Green Book,
“Appraisal and Evaluation in
Central Government”, HM
Treasury, 2003.

44 Tim Ambler, The Financial
Crisis: Is regulation cure or
cause? Adam Smith Institute,
November 2008.

45 See pp. 87-88 of The
Turner Review, March 2009.

46 Interview Channel 4 news,
2nd April 2009. 

47 IMF Working Paper
WP/07/259: Strengths and
Weaknesses in Securities
Market Regulation: A Global
Analysis, Ana Carvajal &
Jennifer Elliott, cited
“Capitalism & Government:
Rebuilding after the failures,”
Graham Mather, European
Policy Forum 2009, p.50.
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RECOMMENDATIONS
This report has discussed the truly heroic volume
of work dedicated to the EU and UK regulatory
processes and much more must have escaped our
attention. The central concept at both levels is the
formalised impact assessment process and
evidential IA documents. The IA was conceived as
the main vehicle for identifying and preferably
quantifying the costs and benefits, notably for
business and the voluntary sector. That requires
quantifying the baseline against which
performance could be measured. In other words,
an IA should challenge the need for regulation,
and, if it is required, consider alternative but less
burdensome means of achieving the policy goals,
e.g. by reducing the administrative burden. Finally,
the best, or least bad, solution can be clarified with
improved wording.

Some progress is now being achieved on admin
burdens reduction, and, for UK IAs, on
quantification of costs and benefits, but
otherwise only the last, fine-tuning, intention is
being achieved. The UK system now meets the
guidelines for UK sourced regulation on a tick-
the-box but not on a substantive basis. The
template and the IA Library are welcome
developments. On the whole, this immense
paperwork, and the bureaucracy that generates
it, is failing to deliver the original purposes of
impact assessment.

Why? The work is carried out by bureaucracies
and committees occupying unconnected worlds
with little, if any, contact between them. We
need the single “joined up” regulatory system
that Prime Minister Blair called for.48

The distinct planets discussed in this paper were:

1. UK sourced legislation. Each new UK sourced
regulation should have an IA, developing from the
time the regulation is first envisaged. As noted
above, UK IAs are well developed in procedural but
not in substantive terms. Serious alternatives are
rarely considered, still less the need for the policy
or even whether it is a matter for regulation, e.g.
the setting of government targets or exhortation
about blood transfusion. IAs do not promote
challenge nor do they give the promised specific
attention to SMEs. 

2. Statutory instruments. UK sourced regulation is
enacted, usually as secondary legislation, statutory
instruments (SIs), but occasionally as primary
legislation requiring parliamentary approval. Both

chambers of the UK parliament have committees
to scrutinise SIs but they operate independently.
Despite the effort devoted to their scrutiny in the
Lords, neither chamber seems to modify or reject
them nor do IAs appear to form the bases 
for their consideration.

3. EU sourced legislation now has its own IA process
and their IA Board is becoming an effective
challenger of new business burdening legislation.
On the other hand, EU IAs are often patchy,
incomplete, unquantified and unconnected with
member state IAs. One might imagine EU IAs as
being the sum of their member state counterparts
but no such linkage exists.  

4. UK IAs for EU sourced legislation. Whitehall
should produce an IA for each piece of EU
legislation as soon as it appears over the horizon
and the IA should track it through to enactment.
In the case of a Directive, a further IA is needed
to deal with transposition, usually to an SI. The
latter IA is routinely produced but plays only a
minor part since the substance has already been
decided. The UK IA process is not integrated
with the EU one and is therefore ineffective for
EU sourced legislation.

5. EU Scrutiny Committees. The two chambers of
the UK parliament have separate EU scrutiny
processes, each of which reviews about 1,000 EU
“documents” few of which are draft laws or even
legal proposals. The Commons EU Scrutiny
Committee selects the documents that should be
referred to their three European Committees on
the basis primarily of what would be interesting to
discuss. The House of Lords has seven EU Sub-
committees which scrutinise about 400
documents sifted from the 1,000 by the Chairman. 

6. Post implementation reviews. Each new regulation,
or at least the substantive ones in terms of burden,
should have a formal published post
implementation review to establish the extent to
which it has achieved the policy goals and whether
the burden can be reduced. Perhaps it should also
consider whether it was a good policy in the first
place. This public feedback would be important for
legislative learning but is not yet practiced. 

We have highlighted six separate worlds in
which new regulation is failing to be challenged.
There may well be others beyond the range of
our telescope. In a time of falling employment,
the private and voluntary sectors may be glad to
be paying so many people to be achieving so

48 But "joined-up
government" is a phrase
which goes pretty close to
the heart of the Blair
project, whatever else that
might stand for: Monday, 23
November, 1998, So what is
joined-up government?
http://news.bbc.co.uk/1/hi/s
pecial_report/1998/11/98/e-
cyclopedia/211553.stm,
accessed 24/4/09. 
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little. More likely is that they would prefer more
effective challenge by a single joined up system
and the money saved to be spent on rebuilding
the economy.

Our main specific recommendations are:

1. When a Minister signs off a new UK-only
regulation, in relation to an area with EU
competence, he or she should explain in the
IA why it is needed in the UK but not in the
rest of Europe. The Minister should also
ensure that the IA has been fully completed
and should sign to say so.

2. UK Ministers should press the Commission to
limit their IAs to proposals for legislation, as
distinct from all kinds of other communication.
Regulations should be separated into laws and
administrative orders. IAs should be produced
for ALL proposed legislation adding significant
costs for business and/or the voluntary sector.
SMEs should be considered separately. Costs
and benefits should always be quantified
especially for business/the voluntary sector. EU
IAs should be capable of being reconciled with
member state IAs. 

3. Although better training on the UK IA process
and making it substantive is required, the
primary need is for an effective UK IA system
for EU sourced legislation. It should be driven
by the Commission's annual Legislative and
Work Programme (CLWP), i.e. the UK
preliminary IA appears immediately after
publication of the CLWP and not later than the
first EU draft IA, so that EU legislation is
challenged early enough to be effective. 

4. As Ministers seem reluctant to conduct, still
less publish, post implementation reviews.
Parliament should insist on seeing them and
they should be added to the Impact
Assessment Library. IAs with a business
burden below £1M annually should be
exempted. We understand that the Leader of
the House has already called for post-
legislative reviews but calling for them and
ensuring that they are publicly conducted,
are by no means the same thing.

5. Post implementation reviews should be
conducted and published (as noted above).
Parliament should block any new primary or
secondary (Statutory Instrument) legislation
from a department which is not up to date
with published post-implementation reviews. 

6. Parliament should recover their role as
legislators as distinct from merely advisory to
government departments. MPs now have the
power to block poor and/or redundant UK
regulation but they do not use it. Furthermore
they can do more to influence the EU directly
and via UK Ministers, provided their
involvement is soon enough. 

7. EU scrutiny by both Houses of Parliament
should be radically overhauled in line with our
subsidiary recommendations.

Our subsidiary recommendations are:

1. Compliance with BRE guidelines need to be
addressed through better training and in
particular proper attention should be given
to SMEs. 

2. IAs should only be used as they were originally
intended to be used, namely to challenge
proposed new regulation which imposes
significant cost burdens on business and/or the
voluntary sector. At present, more than half
appear to be unnecessary and this distracts
attention from those IAs that should be used
to challenge new regulations.

3. The BRE should compile, from the EU Work
Plan, the EC Annual Policy statement and EU
IAs, a register of EU [proposed] legislation that
should have UK IAs showing the EU and UK
reference numbers and timelines so that the
links can be monitored, systems integrated and
businesses informed. 

4. The BRE should extend the new Impact
Assessment Library to ensure that all relevant
EU legislation that should have UK Impact
Assessments are included with the dates and
versions of both the EU and UK Impact
Assessments as they are produced (the “audit
trail”). The Library should include full Impact
Assessments and not just the summaries, as
the links to IAs on departmental websites
become corrupted and unusable. The new UK
IA template (executive summary) should
indicate the EU legislation with which it is
associated, or “UK only” if it is not. The box
indicating if the new requirement is additional
to EU requirements should be retained; all UK
only regulations are additional. 

5. Only about 7% of Statutory Instruments are
regulatory in nature and these should be



distinguished in some conspicuous fashion, e.g.
by being printed49 on differently coloured
paper for easy identification. We additionally
suggest that the templates (executive
summaries) of IAs be attached to them.

6. The input for the Commons Scrutiny
Committee and the Lords subcommittees
should move from the vaguely defined
“Documents” to EU legislative proposals that
should have EU IAs together with other
defined matters of importance such as the EU
budget. This would reduce the inputs from
about 1,000 to about 100 p.a. and would allow
concentrated attention on legislative matters.

7. The criteria for items selected for debate
should be whether passing this legislation in
this form is both important and good for (a)
the EU and (b) the UK in that order. Whether
the item would make for an interesting
discussion should no longer be a criterion.

8. The Commons Scrutiny Committee, prompted
by the BRE, should raise directly with the EU
Impact Assessment Board all cases where no
EU IA seems to exist when it should.

9. The primary paperwork considered by the
Scrutiny Committees, non-legislative matters
aside, should be the EU IAs and their
associated UK IAs. It is a matter of opinion
whether Explanatory Memoranda are also
necessary, but the committees would continue
to be informed by their experts.

10. Where proposed EU legislation does not seem
to be good for the UK, then failing to follow
due EU legislative process may provide a prima
facie basis for refusing to accept unwelcome
EU law into the UK on procedural grounds.
Examples include omission of an EU IA or one
that does not comply with EU IA guidelines, or
the possibility that it invades subsidiarity. This
should be explored with lawyers.

11. The two processes of sifting of the Documents
for consideration by the respective European
Committees of both Houses should be merged
to a single process. 

12. Where this is not already the case, European
Committees should maximise their expertise
through having long term membership.

13. They should also, as the Commission has
suggested, propose new legislation, or repeal
or revisions to regulation, for the EU to
consider. For example, whenever UK Ministers
plan to introduce UK only regulation within an
area of EU competence, BRE should advise the
relevant European Committees at the earliest
possible date so that they can, if they think it
appropriate, invite the Commission to consider
doing likewise. Conversely they should suggest
withdrawing the UK regulation if it seems
unnecessary in the EU at large. This may seem
an extension to their brief but it is simply part
of coordinating EU and UK legislation.
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49 Or, in the case of
electronic transmission,
shown on differently
coloured backgrounds.



CONCLUSION
Parliament is the body responsible for UK law-
making, whether the laws are primary or
secondary or regulations. Yet this responsibility
has, in large part, been usurped by Government
Departments. They help create EU laws without
a Parliamentary mandate to do so. EU and
secondary legislation is nodded through
Parliament with barely a question. Regulations
and supposedly independent regulators are
managed by Departments. 

Two years ago we suggested that Parliament
was asleep at the wheel. It is worse that that. In
Westminster, appointment to Statutory
Instruments or EU Scrutiny or Regulatory

Reform committees is not afforded the respect
it deserves and yet these are the Committees
that should be driving all law-making matters
other than those that come to the main
debating chambers. As the last 18 months have
demonstrated, the quality of regulators and
regulation are central to the prosperity of the
UK economy and should not be left to Ministers,
Departments and special advisors. We recognise
that MPs are serious hardworking people doing
their best for constituents and the country but
this is a question of priorities and fundamental
responsibilities. 

Could someone please remind MPs why they 
are there?
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